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1. Course Aims and Objectives 
 
This course applies theories and ideas from contemporary epistemology to questions 
and puzzles in the law of evidence – that branch of the law concerned with the proof 
of facts in legal proceedings. Topics to be covered include the presumption of 
innocence, the beyond a reasonable doubt standard of proof, sentencing and 
punishment, character evidence, forensic evidence and eyewitness testimony. The 
course may also cover, in any given year, topics of particular contemporary interest – 
such as the use of biometric evidence in criminal prosecution, and the ‘corroboration 
rule’ and ‘not proven’ verdicts distinctive of Scots law. 
 

2. Intended Learning Outcomes 
 
On completion of this course, students will:  

1. Demonstrate a detailed understanding of a selection of central topics and 
theories in epistemology and evidence law. 
  

2. Critically assess and compare arguments in epistemology and evidence law 
and deploy these arguments for themselves. 

  

3. Analyse complex arguments and concepts.  
 

4. Write and discuss with greater clarity, rigour and structural transparency and 
develop appropriate research skills in philosophy. 

 
 
3. Seminars 
 
Seminars will take place on Fridays from 11.10-13.00 in room 1.20 in DSB.  Seminars 
will usually consist of a one-hour lecture, followed by one hour of discussion.  Lecture 
sides will be made available on LEARN prior to each lecture.     
 
 

4. Background Reading (or Viewing) 
 
There is no set textbook for this course.  Rather, students will be expected to consult 
and draw upon a range of diverse sources in legal theory, epistemology, moral 
philosophy, psychology and elsewhere.  Having said this, many of the course topics 
are covered in Larry Laudan’s Truth, Error and the Criminal Law (particularly topics 1, 
2, 3 and 8).  This book also provides an excellent illustration of the central theme of 
this course – namely, approaching questions about criminal procedure through the 
lens of epistemology – and makes for valuable background reading. This book can be 
accessed online through the library using your University ID.  
 
The Stanford Encyclopedia of Philosophy entry on ‘The Legal Concept of Evidence’ 
by Hock Lai Ho also provides a useful introduction to many of the topics we will cover 
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(particularly topics 2, 3, 5, 6 and 8).  It is freely available online and can be accessed 
here: https://plato.stanford.edu/entries/evidence-legal/   
 
There are many excellent documentaries which touch upon issues to be covered in 
this course.  Here are two:  
https://en.wikipedia.org/wiki/O.J.:_Made_in_America, 
https://en.wikipedia.org/wiki/The_Staircase  

 
 
5. Seminar Content and Readings 
 
Almost all of the papers listed below are either freely available online or can be 
accessed online through the library, using your University ID.  Most of the books and 
edited volumes on the list are also available online through the library – the exceptions, 
marked with an asterisk, have been placed on short loan. 
 
 
Week 1: A Fair Trial/The Presumption of Innocence 
 
Core Reading:  
 

• Ho, H. (2012) ‘The presumption of innocence as a human right’ in Roberts, P. 
and Hunter, J. eds.  Criminal Evidence and Human Rights (Oxford: Hart 
Publishing) Available here: https://www.scribd.com/document/172597641/Ho-
Presumption-of-Innocence  

• Laudan, L (2006) Truth, Error and Criminal Law (Cambridge: Cambridge 
University Press), chap. 4. 

 
Further Reading: 
 

• *Allen, C. (1931) ‘The presumption of innocence’ in Legal Duties and Other 
Essays in Jurisprudence (Oxford: Clarendon Press) 

• Duff, A. (2013) ‘Who must presume whom to be innocent of what?’ 
Netherlands Journal of Legal Philosophy v42(3), pp170-192  

• Lippke, R. (2010) ‘The presumption of innocence in the trial setting’ Ratio 
Juris v28(2), pp159-179 

• Kessler Ferzan, K. (2014) ‘Preventive justice and the presumption of 
innocence’ Criminal Law and Philosophy v8(2), pp505-525  

 
 
Week 2: What is ‘Beyond a Reasonable Doubt’? 
 
Core Reading:  
 

• Ho, H. (2015) ‘The legal concept of evidence’ Stanford Encyclopedia of 
Philosophy https://plato.stanford.edu/entries/evidence-legal/, section 3.2  

• Laudan, L (2006) Truth, Error and Criminal Law (Cambridge: Cambridge 
University Press), chap. 2. 

 

https://plato.stanford.edu/entries/evidence-legal/
https://en.wikipedia.org/wiki/O.J.:_Made_in_America
https://en.wikipedia.org/wiki/The_Staircase
https://www.scribd.com/document/172597641/Ho-Presumption-of-Innocence
https://www.scribd.com/document/172597641/Ho-Presumption-of-Innocence
https://plato.stanford.edu/entries/evidence-legal/
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Further Reading: 
 

• Allen, R. and Jehl, S. (2003) ‘Burdens of persuasion in civil cases: Algorithms 
vs explanations’ Michigan State Law Review v893 

• Foley, R. (2009) ‘Belief, degrees of belief and the Lockean thesis’ Huber, F. 
and Schmidt-Petri, C. eds. Degrees of Belief (Dordrecht: Springer) 

• Ho, H. (2008) A Philosophy of Evidence Law (Oxford: Oxford University 
Press), chap. 4 

• Kaplan, J. (1968) ‘Decision theory and the factfinding  process’ Stanford Law 
Review v20, pp1065-1092 

• Pardo, M. and Allen, R. (2008) ‘Juridical proof and the best explanation’ Law 
and Philosophy v27, pp223-268 

 
 
Week 3: Fixing the Standard of Proof 
 
Core Reading:  
 

• Gardiner, G. (2017) ‘In defense of reasonable doubt’ Journal of Applied 
Philosophy v34(2), pp221-241 

• Laudan, L. (2011) ‘The rules of trial, political morality and the costs of error: 
Or, is proof beyond a reasonable doubt doing more harm than good?’ in 
Green, L. and Leiter, B. eds. Oxford Studies in the Philosophy of Law (Oxford: 
Oxford University Press) 

 
Further Reading: 

 

• Dworkin, R. (1985) A Matter of Principle (Oxford: Clarendon Press), part 1, 
chap. 3   

• Kitai, R. (2003) ‘Protecting the guilty’ Buffalo Criminal Law Review v6(2), 
pp1163-1187 

 
 
Week 4: Punishment 
 
Core Reading: 
 

• Moore, M. (2010) Placing Blame: A Theory of the Criminal Law 2nd ed. 
(Oxford: Oxford University Press), chap. 2  
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• Tadros, V. (2011) The Ends of Harm: The Moral Foundations of Criminal Law 
(Oxford: Oxford University Press), chaps. 1 & 2 

 
Additional Reading: 
 

• Duff, A. (1996) ‘Penal communications: Recent work in the philosophy of 
punishment’ Crime and Justice v20, pp1-97, sections I-IV  

• Moore, M. (1997) Placing Blame: A Theory of the Criminal Law 2nd ed. 
(Oxford: Oxford University Press), chaps. 3 & 4  

• Tadros, V. (2011) The Ends of Harm: The Moral Foundations of Criminal Law 
(Oxford: Oxford University Press), chaps. 3-5 

 
 
Week 5: The Puzzle of Statistical Evidence 
 
Core Reading: 
 

• Enoch, D., Fisher, T. and Spectre, L. (2012) ‘Statistical evidence, sensitivity 
and the legal value of knowledge’ Philosophy and Public Affairs v40(3), 
pp197-224 

• Redmayne, M. (2008) ‘Exploring the proof paradoxes’ Legal Theory v14, 
pp281-309 

• Smith, M. (2018) ‘When does evidence suffice for conviction?’ Mind v127(508) 
https://academic.oup.com/mind/article/doi/10.1093/mind/fzx026/4555414 

 
Further Reading: 
 

• Gardiner, G. (forthcoming) ‘Legal burdens of proof and statistical evidence’ in 
Coady, D. and Chase, J. eds. Routledge Handbook of Applied Epistemology 
(New York: Routledge) https://philpapers.org/rec/GARTBO-6  

• Buchak, L. (2014) ‘Belief credence and norms’ Philosophical Studies v169(2), 
pp285-311 

• Littlejohn, C. (forthcoming) ‘Truth, knowledge and the standard of proof in 
criminal law’ Synthese https://philpapers.org/rec/CLATKA-2  

• Smith, M. (2016) Between Probability and Certainty: What Justifies Belief 
(Oxford: Oxford University Press), chaps. 2 & 3   

• Thomson, J. (1986) ‘Liability and individualized evidence’ Law and 
Contemporary Problems v49(3), pp199-219 

 
 
Week 6: Character Evidence  
 
Core Reading: 
 

• Picinali, F. (2015) ‘Base rates of negative traits: Instructions for use  in criminal 
trials’ Journal of Applied Philosophy v33(1), pp69-87 

• Redmayne, M. (2015) Character in the Criminal Trial (Oxford: Oxford 
University Press), chap. 4 & 5 

https://academic.oup.com/mind/article/doi/10.1093/mind/fzx026/4555414
https://philpapers.org/rec/GARTBO-6
https://philpapers.org/rec/CLATKA-2
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• Sanchirico, C. (2001) ‘Character evidence and the object of trial’ Columbia 
Law Review v101, pp1227-1331, parts I and II 

 
Further Reading: 
 

• Duff, A. (1998) ‘Dangerousness and citizenship’ in Ashworth, A. and Wasik, 
M. eds. Fundamentals of Sentencing Theory (Oxford: Oxford University 
Press) 

• Nadelhoffer, T., Bibas, S., Grafton, S., Kiehl, K. A., Mansfield, A., Sinnott-
Armstrong, W. and  Gazzaniga, M. (2010) ‘Neuroprediction, violence and the 
law: Setting the stage’ Neuroethics v5, pp67-99 

• Wasserman, T. (1991) ‘The morality of statistical proof and the risk of 
mistaken liability’ Cardozo Law Review, v13, pp943-953 

 
 
Week 7: The Purpose of the Criminal Trial 
 
Core Reading: 
 

• Sanchirico, C. (2001) ‘Character evidence and the object of trial’ Columbia 
Law Review v101, pp1227-1331, parts III to VIII 

• Enoch, D. and Fisher, T. (2015) ‘Sense and “sensitivity”: Epistemic and 
instrumental approaches to statistical evidence’ Stanford Law Review v67, 
pp557-611, Part II, section 3 

 
Further Reading: 
 

• Duff, A., Farmer, L. Marshall, S. and Tadros, V. (2007) Towards a Normative 
Theory of the Criminal Trial (Oxford: Hart Publishing), chaps. 3 & 4 

• Ho, H. (2008) A Philosophy of Evidence Law (Oxford: Oxford University 
Press), chap. 2 

 
 
Week 8: Excluding Evidence/Hearsay  
 
Core Reading: 
 

• Ho, H. (2008) A Philosophy of Evidence Law (Oxford: Oxford University 
Press), chap. 5   

• Laudan, L (2006) Truth Error and Criminal Law (Cambridge: Cambridge 
University Press), chaps. 5 & 6 

 
Further Reading: 
 

• Pritchard, D. (2004) ‘Testimony’ in Duff, A., Farmer, L, Marshall, S. and 
Tadros, V. eds The Trial on Trial volume 1 (Oxford: Hart Publishing) 
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Week 9: DNA Evidence  
 
Core Reading: 
 

• Roth, A. (2010) ‘Safety in numbers – deciding when DNA alone is enough to 
convict’ NYU Law Review v85 pp1130-1185 
 

Further Reading: 
 

• Enoch, D. and Fisher, T. (2015) ‘Sense and “sensitivity”: Epistemic and 
instrumental approaches to statistical evidence’ Stanford Law Review v67, 
pp557-611, Part III 

• Smith, M. (2018) ‘When does evidence suffice for conviction?’ Mind v127(508) 
https://academic.oup.com/mind/article/doi/10.1093/mind/fzx026/4555414, 
section 4 

• Wells, G. (1992) ‘Naked statistical evidence of liability: Is subjective probability 
enough?’ Journal of Personality and Social Psychology v62(5), pp739-752  

• Wright, E., Maceachern, L., Stoffer, E. and Macdonald, M. (1996) ‘Factors 
affecting the use of naked statistical evidence of liability’ Journal of Social 
Psychology,  v136(6), pp677-688 

 
 
Week 10: Eyewitness Testimony/Corroboration 
 
Core Reading: 
 

• Sangero, B. and Halpert, M. (2007) ‘Why a conviction should not be based on 
a single piece of evidence’ Jurimetrics v48(1), pp43-94 

• Nicolson, D. and Blackie, J. (2013) ‘Corroboration in Scots law: ‘Archaic rule’ 
or ‘invaluable safeguard’? Edinburgh Law Review v17(2), pp152-183 
 

Further Reading: 
 

• Coady, T. (1994) Testimony: A Philosophical Study (Oxford: Oxford University 
Press), chap. 15 

• Fricker, E. (1995) ‘Telling and Trusting: Reductionism and anti-reductionism in 
the epistemology of testimony’ Mind v104, pp393-411 

• *Loftus, E. (1996) Eyewitness Testimony (Harvard University Press), chaps. 1, 
2 and 10 

• Pritchard, D. (2004) ‘Testimony’ in Duff, A., Farmer, L, Marshall, S. and 
Tadros, V. eds The Trial on Trial volume 1 (Oxford: Hart Publishing) 

• See also: https://www.bbc.co.uk/news/magazine-27290883  
 

 
 
 
 
 

https://academic.oup.com/mind/article/doi/10.1093/mind/fzx026/4555414
https://www.bbc.co.uk/news/magazine-27290883
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6. Assessment 
 
This course is assessed by two essays and a participation component. 
 

1. A 1500 word midterm essay, due at 12 noon on Thursday the 21st of October 
(40%). 
 

2. A 2500 word final essay, due at 12 noon on Thursday the 9th of December 
(55%). 
 

3. Participation (5%). 
 

All essays must be submitted via LEARN – for any problems or queries concerning 
essay submission, please contact the course secretary.  A list of essay questions, for 
both the midterm and final essays will be made available on LEARN.  The participation 
mark will be based on essay plans and/or meetings – more details about this will be 
provided at the beginning of the course.   

 
 


